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Ps owned stock warrants in NMG WCP sent a letter
to NMG regarding its intention to purchase all the
i ssued and outstandi ng stock of NMa Ps then assigned
their warrants to four charitable institutions. At the
time of the assignnents, the donees were under no | egal
obligation, and could not be conpelled, to sell the
warrants. The donees subsequently sold their warrants
to WCP. R determned that the contributions by Ps were
anticipatory assignnents of incone. Ps noved for
partial summary judgnent arguing that the anticipatory
assignment of inconme doctrine does not apply where
donees are not legally obligated, and cannot be
conpelled, to sell contributed property. Ps rely on
Rev. Rul. 78-197, 1978-1 C.B. 83. R argues that he is
not bound by his ruling but has neither w thdrawn nor
nodi fied that ruling.

Held: Rev. Rul. 78-197, supra, provides that, in
the case of a charitable contribution of stock, the
I nternal Revenue Service wll treat proceeds of the
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sale of the stock as incone to the donor only if at the
time of the gift, the donee is legally bound, or can be
conpelled, to sell the shares. W treat Rev. Rul. 78-
197, supra, as a concession in the instant case. See
VWl ker v. Conmm ssioner, 101 T.C 537 (1993). There
remai ns no genui ne issue of material fact regarding
whet her the charitable donees were | egally obligated,

or could be conpelled, to sell the stock warrants at
the tinme of the assignnments by Ps. Accordingly, Ps are
entitled to judgnent as a matter of |aw

John K. Steffen, Walter A. Pickhardt, and David R Brennan,

for petitioners.

David L. Zoss, for respondent.

OPI NI ON

RUVWE, Judge: The matter is before us on petitioners’ notion
for partial summary judgnent pursuant to Rule 121.! Respondent
determ ned a deficiency of $1,322,295 in petitioners’ Federal
i ncome taxes, and an accuracy-related penalty of $264, 459
pursuant to section 6662(a), for 1993. The issue for decision is
whet her the transfer of stock warrants to four charitable
institutions was an antici patory assignnent of the proceeds from

a sale of those warrants.

IAIl section references are to the Internal Revenue Code in
effect for the tax year in issue, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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Backgr ound

At the tinme of filing the petition, petitioners resided in
Napl es, Florida. Petitioners were the only partners of Arbeit &
Co. (Arbeit), a general partnership.? NM5 Inc. (NM5, was a
Del awar e corporation which did business as George Rice & Sons.

On March 31, 1992, Arbeit and NMG executed an agreenent
which required that Arbeit surrender 2,500 shares of NMG series A
preferred stock, a subordinated prom ssory note, and certain
previously issued NMc warrants. Pursuant to this sane agreenent,
NMG i ssued to Arbeit a senior subordinated prom ssory note of $5
mllion and a junior subordinated promni ssory note of $2.4
mllion. NMG also issued a warrant which gave Arbeit the right
to purchase 772.14 shares of NMG class A common stock at an
exercise price of $1 per share. Before Novenber 12, 1993,
Arbeit, Sieben Investnent Co., Berkeley Atlantic |Incone, Ltd.,
and BG Services, Ltd., held warrants to purchase NM5 cl ass A

common stock in the follow ng anounts:

Var r ant hol der Nunber of Shares
Arbei t 772. 14
Si eben 18. 36
Ber kel ey 115. 41
BG Ser vi ces 230. 82
Tot al 1,136. 73

Bef ore Decenber 22, 1993, NMG s outstandi ng stock consi sted

2Arbeit’s sole purpose was to act as a nom nee for
petitioners, as trustee of the Geral d Rauenhorst Revocable Trust.
This trust was a revocable grantor trust, and its assets were
treated as owned by M. Rauenhorst under sec. 676.
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of 2,400 shares of class A commpbn stock and 660 shares of series
B preferred stock that were convertible share for share into NMG

comon st ock. NMG s stock was owned as foll ows:

Commbn_St ock

Shar es of Owner shi p Shar es of

Shar ehol der Commbn_St ock Per cent age Preferred Stock
G ossberg fam | y! 1,176 49. 00% 660
E. Janes Cooper 349 14. 54 0
John J. Wbodl ock 349 14. 54 0
Randol ph K. G nsberg 349 14.54 0
John J. Zanora 177 7.38 0

Tot al 2,400 100. 00 660

The Grossberg fanmily consisted of Ewel G ossberg and June Marion
G ossberg, 1n thelr capacities as trustees of the Gossberg Trust of

1983, and their children, Linda Finkel and Alan B. G ossberg.

If all preferred shares were converted into NMG conmon shares,
and if all warrants were exercised, the foll ow ng would represent

t he percentage ownership of NMG shares as of Septenber 28, 1993:

Shar ehol ders and Shar es of Owner shi p
VWar r ant hol der s Commbn_St ock Per cent age
G ossberg fanm |y 1, 836. 00 43. 75%
E. Janes Cooper 349. 00 8.32
John J. Wbodl ock 349. 00 8.32
Randol ph K. G nsberg 349. 00 8.32
John J. Zanpra 177. 00 4,22
Arbei t 772. 14 18. 40
Si eben 18. 36 0. 44
Ber kel ey 115. 41 2.75
BG Ser vi ces 230. 82 5.50
Tot al 4,196.73 1100. 00

1As a result of rounding the percentages, the total should
actual |y be 100.02 percent.

On Septenber 28, 1993, World Color Press, Inc. (WP), wote
a letter to the chairman of the board of directors of NMG Ewel
Grossberg, in which it stated its intention to purchase all the

i ssued and out standi ng shares of NMG on the ternms and conditions
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outlined in the letter. This letter of intent was signed by
Robert G Burton, as chairman, president, and CEO of WCP. The
letter was accepted by Ewel G ossberg, as chairman of NM5 by
Randol ph K. G nsberg, as president of NM5 by Ji m Cooper, as vice
presi dent of manufacturing of NM5 and by John Wodl ock, as vice
presi dent of finance of NMa On COctober 22, 1993, WCP's board of
directors adopted a resolution to negotiate and to enter into the
agreenent for the purchase of all the issued and outstandi ng
capital stock of NMG

On Novenber 9, 1993, Arbeit executed an assignnment of its
rights in the NMG warrant to four institutions: (1) The
University of St. Thonmas; (2) Marquette University; (3) the Mayo
Foundation; and (4) the Archdi ocese of St. Paul and M nneapolis,
Cat holi ¢ Community Foundation. The rights to purchase 772.14
shares of NMG class A common stock were allocated as foll ows:
(1) University of St. Thomas, 260.00 shares; (2) Marquette
Uni versity, 130.00 shares; (3) Mayo Foundation, 190.00 shares;
(4) Archdi ocese of St. Paul and M nneapolis, 190.00 shares; and
(5) Arbeit, 2.14 shares. The donee institutions were
organi zati ons described in section 170(c)(2).

On Novenber 9, 1993, the general manager of Arbeit wote a
letter to the chief financial officer of NM5 requesting that the
warrant formally held by Arbeit be reissued to reflect the

assignnments and that the reissued warrants be delivered by mai
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to the new owners by Novenber 12, 1993. Legal counsel for NMG
sent letters dated Novenber 11, 1993, which encl osed reissued
warrants, to Arbeit, the University of St. Thomas, Marquette
University, the Mayo Foundation, and the Archdi ocese. The donees
each acknow edged having received the reissued warrants on
Novenber 12, 1993, in letters addressed to M. Rauenhorst. Legal
counsel for NMG requested that each of the donees execute an
“Addi tional Party Signature Page” which related to a stockhol ders
agreenent and registration rights agreenent dated March 31, 1992.
On Novenber 12, 1993, each of the donees signed an Additional
Party Signature Page. Neither the Additional Party Signature
Page, nor the stockhol ders agreenment, nor the registration rights
agreenent bound the donees to sell their stock warrants to NMG or
\CP.

On Novenber 15, 1993, the general nanager of Arbeit sent a
letter to NMG and WCP in which he confirnmed Arbeit’s intention to
surrender its warrant to purchase 2. 14 shares for cash as part of
WCP’' s acqui sition of NMG stock. Arbeit executed a warrant
purchase and sal e agreenent dated as of Novenber 19, 1993, in
whi ch Arbeit agreed to sell its warrant (for 2.14 shares of NMG
stock) to WCP for $7,598.48 per share on or before Decenber 31,
1993. This agreenment was contingent upon WCP's acqui sition of
all the issued and outstanding stock of NMG pursuant to a stock

pur chase agreenent.
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On Novenber 16, 1993, |egal counsel for NM5c sent a letter to
each of the donees enclosing a warrant purchase and sal e
agreenent, pursuant to which each donee would agree to sell its
rei ssued warrant to WCP. The letters requested that each donee
sign the agreenent and return it for receipt by NMG s | egal
counsel on Novenber 18, 1993. The donees each signed a warrant
purchase and sal e agreenent dated Novenber 19, 1993, in which
they agreed to sell their reissued NMG warrants to WCP for
$7,598. 48 per share on or before Decenber 31, 1993.

On Novenber 22, 1993, NM5 NMG s stockhol ders, and WCP
executed an agreenent for the purchase of all the issued and
out standi ng stock of NMG at a stated purchase price of $31
mllion allocated anong the shares of stock and the warrants.
WCP acquired all the issued and outstanding stock of NMG and al
the i ssued and outstanding warrants to purchase NMG stock in a
transaction that was closed on Decenber 22, 1993. Pursuant to
this transaction, the holders of the reissued warrants sold those

warrants and received the foll ow ng consideration:

Nunber of Price Per Tot al
Var r ant hol der Shar es Shar e Consi der ati on
Univ. of St. Thonas 260. 00 $7, 598. 48 $1, 975, 604. 80
Mar quette Univ. 130. 00 7,598. 48 987, 802. 40
Mayo Foundati on 190. 00 7,598. 48 1, 443, 711. 20
Ar chdi ocese 190. 00 7,598. 48 1, 443, 711. 20
Arbei t 2.14 7,598. 48 16, 260. 75

Each of the donees filed a Form 8282, Donee | nformation
Return, with its Federal incone tax return for 1993, in which

each reported Novenber 12, 1993, as the date it received its
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warrant. The Forns 8282 filed by the University of St. Thonas,
Mar quette University, and the Mayo Foundation report a sale of
their warrants on Decenber 22, 1993. The Form 8282 filed by the
Archdi ocese reports a sale of its warrant on Novenber 19, 1993.

Petitioners did not report any gain fromthe sale of the
warrants by the donees on their Federal inconme tax return for
1993. On Novenber 18, 1999, respondent issued a notice of
deficiency in which he determned that “the donation of NMG,
Inc. stock, was an anticipatory assignnment of incone, resulting
in an increase in capital gains of $4,722,484 in 1993.”

D scussi on®

A. Mdtion for Partial Summary Judgnent

This matter arises in the context of petitioners’ notion for
partial summary judgnent. Sunmary judgnent is designed to

expedite litigation and to avoid unnecessary and expensive

trials. Shiosaki v. Conm ssioner, 61 T.C 861, 862 (1974). W

shall grant a notion for partial summary judgnent where there is

3The parties agree that this case is appeal able to the Court
of Appeals for the Eleventh Grcuit. Binding precedent in the
El eventh Circuit includes decisions of the Court of Appeals for
the Fifth Circuit filed before Cct. 1, 1981. Shepherd v.
Comm ssi oner, 283 F.3d 1258, 1262 n.6 (11th CGr. 2002), affg. 115
T.C. 376 (2000); Bonner v. City of Prichard, Ala., 661 F.2d 1206,
1207 (11th Cr. 1981). W follow a decision of the Court of
Appeal s to which an appeal from our disposition of a case lies so
|l ong as that decision is squarely in point and a failure to
foll ow that decision would result in an inevitable reversal
Lardas v. Conm ssioner, 99 T.C 490, 494-495 (1992); &olsen v.
Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th
Cr. 1971).
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no genuine issue as to any material fact relevant to the issues

i nvol ved. Elec. Arts, Inc. v. Commi ssioner, 118 T.C 226, 238

(2002). The nmoving party has the burden of proving that no
genui ne issue of material fact exists and that party is entitled

to judgnment as a matter of law. FPL G oup, Inc. & Subs. v.

Comm ssioner, 116 T.C. 73, 74-75 (2001). 1In all cases, the

evi dence nmust be viewed in the Iight nost favorable to the

nonnovi ng party. Bond v. Conm ssioner, 100 T.C. 32, 36 (1993).

A partial summary adjudi cation may be nmade even though all the

i ssues are not disposed of. Rule 121(b); Turner Broad. Sys.,

Inc. & Subs. v. Comm ssioner, 111 T.C 315, 323-324 (1998).

B. Charitable Contributions of Appreci ated Property

This case involves a charitable gift of appreciated
property; namely, warrants to purchase stock at a set price.* It
is well established that “A gift of appreciated property does not
result in inconme to the donor so |long as he gives the property

away absolutely and parts with title thereto before the property

“Charitable contributions of appreciated property typically
give rise to a deduction equal to its fair market val ue; however
t he deduction for capital gain property is generally limted to
30 percent of the taxpayer’s adjusted gross incone. Sec.

170(a) (1), (H(L (O (i), (F); sec. 1.170A-1(c)(1), Incone Tax
Regs. On their Form 1040, U.S. Individual Inconme Tax Return, for
1993, petitioners clained a charitable deduction of $5,304,530 in
accordance wth a valuation report they submtted with their
return. Respondent raises as an anendnent to his answer an issue
regardi ng the correct anmpbunt of the charitabl e deduction that
petitioners clained for 1993. Petitioners concede that issue
cannot be decided on a sunmary judgnent notion.
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gives rise to incone by way of a sale.” Hunmacid Co. v.

Conmm ssi oner, 42 T.C. 894, 913 (1964); see also Carrington v.

Comm ssi oner, 476 F.2d 704, 708 (5th Gr. 1973), affg. T.C. Meno.

1971-222; Canpbell v. Prothro, 209 F.2d 331 (5th Gr. 1954).

However, it is equally well established that the incidence of
t axati on depends on the substance rather than the formof a

transacti on. Conmi ssioner v. Court Holding Co., 324 U S. 331,

334 (1945); Crenshaw v. United States, 450 F.2d 472, 475 (5th

Cr. 1971). To that end, the Comm ssioner has used a nunber of
doctrines as a basis for recharacterizing a purported gift of
appreci ated property, including the anticipatory assignnent of

i ncone doctrine, e.g., Ferquson v. Conm ssioner, 108 T.C 244

(1997), affd. 174 F.3d 997 (9th Gr. 1999), the step transaction

doctrine, e.g., Blake v. Conmm ssioner, T.C Meno. 1981-579, affd.

697 F.2d 473 (2d Gr. 1982), and the shamtransacti on doctri ne,

e.g., Caruth Corp. v. United States, 865 F.2d 644 (5th Gr.

1989). He invokes the anticipatory assignnent of income doctrine
as the basis for his recharacterizing the purported gifts of
stock warrants in this case.

1. Anticipatory Assignnent of I|Incone Doctrine

The general principles underlying the assignnment of incone
doctrine are well established. It taxes incone “to those who
earn or otherwise create the right to receive it and enjoy the

benefit of it when paid.” Helvering v. Horst, 311 U S. 112, 119
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(1940). Further, “the nere assignnment of the right to receive
income i s not enough to insulate the assignor fromincone tax
l[Tability” where “the assignor actually earns the inconme or is
ot herwi se the source of the right to receive and enjoy the

i ncone”. Conm ssioner v. Sunnen, 333 U. S. 591, 604 (1948). A

person cannot escape taxation by anticipatory assignnents,
however skillfully devised, where the right to receive incone has

vested. Harrison v. Schaffner, 312 U. S. 579, 582 (1941). A nere

transfer which is in forma gift of appreciated property my be
di sregarded for tax purposes if its substance is an assignnent of

aright to income. See Palner v. Conm ssioner, 62 T.C. 684, 692

(1974), affd. on other grounds 523 F.2d 1308 (8th G r. 1975).
However, the precise contours of the anticipatory assignnment of
i ncome doctrine in the context of charitable contributions of
appreci ated property have been the subject of sonme contention.
In Palner, the taxpayer exercised effective control over
both a corporation and a tax-exenpt foundation that he had
organi zed. The taxpayer sought to transfer a certain asset, a
coll ege, fromthe corporation to the foundation in a way that
woul d enabl e the taxpayer to maintain control over the direction
and operation of the college and that would yield the nost
favorabl e tax consequences. To that end, the taxpayer caused the
foundation to acquire certain shares of stock in the corporation

whi ch were held by a trust in which he was a trustee and i ncone
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beneficiary. The taxpayer then transferred shares of stock that
he owned directly to the foundation so that it held 80 percent of
t he i ssued and outstandi ng shares of the corporation. Finally,
the board of directors and the sharehol ders of the corporation
approved the redenption of the foundation’s stock in exchange for
the operating assets of the coll ege.

The Conm ssioner argued that there was an antici patory

assi gnnent of the proceeds of the redenption. W disagreed and
hel d that neither the anticipatory assignnment of incone doctrine
nor the step transaction doctrine was applicable. 1d. at 693.
We noted that “Even though the donor anticipated or was aware
that the redenption was i mm nent, the presence of an actual gift
and the absence of an obligation to have the stock redeened have
been sufficient to give such gifts independent significance.”

Id. (citing Carrington v. Conm ssioner, supra;, DeWtt v. United

States, 503 F.2d 1406 (C. d. 1974); and Sheppard v. United

States, 176 Ct. O . 244, 361 F.2d 972 (1966)). W hel d:

When the foundation received the gift of stock fromthe
petitioner, no vote for the redenption had yet been
taken. Al though we recogni ze that the vote was
anti ci pated, nonethel ess, under the Hudspeth reasoni ng,
t hat expectation is not enough. W have found that the
foundati on was not a sham was not an alter ego of the
petitioner, and that it received his entire interest in
the 238 shares of the corporation stock. On the sane
day, it acquired enough shares of stock fromthe trust
to hold in the aggregate 80 percent of the outstanding
shares of the corporation. Thereafter, the foundation
voted for the redenption. It did so because the
redenption was inits interest. At the tinme of the
gift, that vote had not yet been taken, and by the
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afternoon of August 31, 1966, the foundation had the
voting power to prevent the redenption, if it wished to
do so. In these circunstances, at the tinme of the
gift, the redenption had not proceeded far enough al ong
for us to conclude that the foundation was powerless to
reverse the plans of the petitioner. 1In light of the
presence of an actual, valid gift and because the
foundati on was not a sham we hold that the gift of
stock was not in substance a gift of the proceeds of
redenption. [ld. at 695.]

The Internal Revenue Service (IRS), in Rev. Rul. 78-197,
1978-1 C. B. 83, acquiesced to our decision in Palner v.

Conm ssi oner, supra, and in doing so devised a “bright-line” test

whi ch focuses on the donee’s control over the disposition of the
appreci ated property. Rev. Rul. 78-197, 1978-1 C. B. at 83,
st at es:

In Palnmer v. Conmm ssioner, 62 T.C. 684 (1974),
aff’d on another issue, 523 F.2d 1308 (8th Cr. 1975),
the United States Tax Court held that the |Internal
Revenue Service incorrectly treated a gift of stock to
an organi zation exenpt fromincone taxation pursuant to
section 511(c)(3) of the Internal Revenue Code of 1954,
foll owed by a prearranged redenption of the stock, as a
redenption of the stock fromthe donor followed by a
gift of the redenption proceeds to the donee. The
Service will follow Palner on this issue, acq., page 6,
this Bulletin.

In Pal ner, the taxpayer had voting control of both
a corporation and a tax-exenpt private foundation.
Pursuant to a single plan, the taxpayer donated shares
of the corporation’s stock to the foundation and then
caused the corporation to redeemthe stock fromthe
foundation. It was the position of the Service that the
substance of the transaction was a redenption of the
stock fromthe taxpayer, taxable under section 301 of
the Code, followed by a gift of the redenption proceeds
by the taxpayer to the foundation. The United States
Tax Court rejected this argunent and treated the
transaction according to its form because the
foundati on was not a sham the transfer of stock to the
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foundation was a valid gift, and the foundati on was not
bound to go through with the redenption at the tine it
received title to the shares.

Al so see, G ove v. Conmm ssioner, 490 F.2d 241 (2nd
Cr. 1973); Behrend v. United States, No. 72-1153,
72-1156 (4th CGr. 1972); and Carrington v.
Conm ssi oner, 467 [sic] F.2d 704 (5th Cr. 1973).

The Service will treat the proceeds of a
redenption of stock under facts simlar to those in
Pal ner as inconme to the donor only if the donee is
| egal |y bound, or can be conpelled by the corporation,
to surrender the shares for redenption

I n Carborundum Co. v. Comm ssioner, 74 T.C. 730 (1980), S.C

Johnson & Son, Inc. v. Conmi ssioner, 63 T.C. 778 (1975), and

Pal ner v. Commi ssi oner, supra, we considered the donees’ control

over the course of disposition and the donees’ ability to reverse
a set course of disposition as significant factors in deciding
that the donors were not taxable on the donees’ subsequent
recei pt of proceeds.® However, we have indicated our reluctance
to el evate the question of donee control to a talisman for

resol ving anticipatory assignnent of inconme issues. For exanple,

in Allen v. Conmmi ssioner, 66 T.C 340, 347-348 (1976), we stated
that the donee’s power to reverse the donor’s anticipated course

of disposition was “only one factor to be considered in

°See al so Hudspeth v. United States, 471 F.2d 275, 279 (8th
Cr. 1972) (finding significant that “the donees here were
powerless to vitiate taxpayer’s manifest intent to |iquidate or
provide themw th the corporation’s assets through redenption”);
Ki nsey v. Conmi ssioner, 58 T.C 259, 264 (1972), affd. 477 F. 2d
1058 (2d Cir. 1973) (wherein we found significant the fact that
“t he donee was powerless, both legally and as a practical matter,
to change the course of events al ready unfol ding”).
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ascertaining the ‘realities and substance’ of the transaction.”

Cf. Jones v. United States, 531 F.2d 1343, 1346 (6th Cr. 1976).

In a nore recent opinion, we further extrapol ated our position as
fol | ows:

In determning the reality and substance of a transfer,
the ability, or the lack thereof, of the transferee to
alter a prearranged course of disposition with respect
to the transferred property provi des cogent evidence of
whet her there existed a fixed right to income at the
time of transfer. Although control over the

di sposition of the transferred property is significant
to the assignnent of income analysis, the ultimte
guestion is whether the transferor, considering the
reality and substance of all the circunstances, had a
fixed right to incone in the property at the tinme of
transfer. [Ferquson v. Conm ssioner, 108 T.C. at 259;
citations omtted.]

This Court has not adopted the “bright-line” test stated in
Rev. Rul. 78-197, supra, as the test for resolving anticipatory
assi gnnment of incone issues, and instead we have considered the
donee’s control to be nmerely a factor, albeit an inportant

factor. For exanple, in Estate of Applestein v. Conm ssioner, 80

T.C. 331 (1983), the taxpayer transferred to custodial accounts
for his children stock in a corporation that had entered into a
mer ger agreenent wth another corporation. The nerger agreenent
was approved by the sharehol ders of both corporations before the
transfer. Although the transfer occurred before the effective
date of the nerger, this Court held that the “right to the nerger
proceeds had virtually ripened prior to the transfer and that the

transfer of the stock constituted a transfer of the nerger
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proceeds rather than an interest in a viable corporation.” |d.

at 346; see also Geene v. United States, 13 F. 3d 577, 581 (2d

Cr. 1994); Jones v. United States, supra at 1346; S.C._Johnson &

Son, Inc. v. Conmmi ssioner, supra at 786.

2. Arqunents of the Parties

Petitioners filed a notion for partial summary judgnent and
argue that they are entitled to judgnent as a nmatter of |aw on
the i ssue of whether they nust account for the gains realized on
the sales of the assigned warrants. Petitioners rely on

Carrington v. Conmi ssioner, 476 F.2d 704 (5th Gr. 1973),°% and

Rev. Rul. 78-197, supra, and they argue that where the donees are

ln Carrington v. Conm ssioner, 476 F.2d 704 (5th Cr
1973), affg. T.C. Meno. 1971-222, the taxpayer was the sole
sharehol der in a corporation that was, in turn, a partner in a
partnership. The taxpayer also belonged to a church that was
interested in acquiring a rectory. The partnership owned a
resi dence which was suitable for a rectory, and, accordingly, the
taxpayer initiated a series of transactions for the purpose of
pl aci ng that residence into the hands of the church “at the
maxi mum tax benefit” to the taxpayer: (1) The taxpayer
transferred 51 of the 100 outstanding shares in the corporation’s
stock to the church; (2) the partnership then conveyed the
residence to the corporation; and (3) the corporation conveyed
the residence to the church in redenption of the church’s 51
shares. The Comm ssioner applied the step transaction doctri ne,
treated the taxpayer as receiving the residence in redenption of
his stock and then transferring the residence to the church, and
determ ned that the taxpayer realized dividend inconme. Both this
Court and the Court of Appeals for the Fifth Grcuit refused to
ignore the “gift step” and held that the taxpayer did not realize
an actual or constructive dividend on the redenption of the 51
shares. The Court of Appeals stressed that the church had ful
title and full dom nion and control over the contributed stock,
and it was under no prior obligation to redeemits shares. 1d.
at 7009.
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not | egally bound and cannot be conpelled to sell the contributed
property, the anticipatory assignnment of inconme doctrine does not
apply.

Respondent argues that petitioners are not entitled to
judgment as a matter of |aw and that genuine issues of materi al
fact remain for trial. Respondent argues that the question
whet her the donees were bound or could be legally conpelled to
surrender their NMG warrants is not “the critical i1ssue” to be

resol ved and, accordingly, neither Carrington v. Conm SSioner,

supra, nor Rev. Rul. 78-197, supra, controls this case. It is
respondent’s position that “the critical issue” in this case is
“a factual one”: whether petitioners’ rights to receive the
proceeds of the stock transaction involving WCP “ripened to a
practical certainty” at the tinme of the assignnents. Respondent

relies on Ferquson v. Conm ssioner, 174 F.3d 997 (9th Cr. 1999),

Jones v. United States, supra, Kinsey v. Commi ssioner, 477 F.2d

1058 (2d Cr. 1973), affg. 58 T.C. 259 (1972), Hudspeth v. United

States, 471 F.2d 275 (8th G r. 1972), and Estate of Applestein v.

Conmi Ssi oner, supra.

Respondent purports to distinguish both Carrington and Rev.

Rul . 78-197, supra, on the facts of the case and the ruling. To

that end, he contends that Carrington and Rev. Rul. 78-197,

supra, are not inconsistent with the cases he relies upon above.

Respondent clains that in this case, and the cases upon which he
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relies, there was a pending “global” transaction for the purchase
and sale of all the stock of a corporation at the tine of the
gift or transfer at issue. He then surm ses that because
Carrington and Rev. Rul. 78-197, supra, did not involve a pending
“global” transaction, the legal principles of those authorities
do not apply. Instead, he argues that we nust apply the
principles of the cases he relies upon, and, accordingly, we nust
conduct a detailed factual inquiry for purposes of determ ning
whet her the sale of the stock warrants had ripened to a practical
certainty at the tinme of the assignnents.

We cannot agree that respondent has effectively

di stingui shed Carrington and Rev. Rul. 78-197, supra, on their

facts. First, neither this Court nor the Courts of Appeals have
adopt ed respondent’s theory of a pending “global” transaction as
a neans of distinguishing cases such as Carrington and Pal ner v.

Comm ssioner, 62 T.C. 684 (1974). Indeed, the caselaw in this

area applies essentially the sanme anticipatory assignnment of
i ncone principles to cases of a “global” nature as those
applicable to cases of a “nonglobal” nature. See, e.g., Geene

V. United States, supra at 581. W can only interpret

respondent’s use of the phrase “pending global transaction” as
sinply a restatenent of the principles contained in the cases
upon which he relies. Thus, we cannot agree that respondent’s

reliance on a pendi ng global transaction distinguishes either
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Carrington, Rev. Rul. 78-197, supra, or other cases upon which

petitioners rely. Wth that being said and | eaving Carrington

and those other cases aside at this point, the bright-line test
of Rev. Rul. 78-197, supra, which focuses solely on the donee’s
control over the contributed property, stands in stark contrast
to the legal test and the cases upon which respondent relies and
whi ch consi der the donee’s control to be only a factor.

We are convinced that respondent, in this case, is arguing
agai nst the principles which he states in Rev. Rul. 78-197,
supra. In his nenorandumin opposition to petitioners’ notion
for partial sunmary judgnent at 30, respondent argues:

c. Revenue Ruling 78-197, 1978-1 C. B. 83, is
not controlling in this case.

Revenue rulings are not binding on respondent or
the courts. Stubbs, Overbeck & Assoc., Inc. v. US. ,
445 F.2d 1142, 1147 (5th Cr. 1971). Moreover, Rev.
Rul . 78-197, 1978-1 C.B. 83, is not controlling in this
case for the very sane reasons, stated above, that
Carrington v. Conmm ssioner is not controlling. |ndeed,
in Blake v. Comm ssioner, 697 F.2d at 480-481, the
Second Circuit found that Rev. Rul. 78-197 does not
apply to circunstances such as those in the present
case, stating:

More troubl esone is the case of Pal ner v.
Conmm ssi oner, 62 TC 684 (1974), aff’'d on other
grounds, 523 F.2d 1308 (8th GCir. 1975), which held
t hat even an expectation of a stock redenption
woul d not warrant denying charitable contribution
status. The Service, in Revenue Ruling 78-197,
1978-1, C.B. 83, acquiesced in Palner, stating
that it would treat redenption proceeds under
facts simlar to Palner as inconme to the donor
“only if the donee is legally bound or can be
conpel l ed by the corporation, to surrender the
shares for redenption.” 1d. The Service cited
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both Grove and Carrington as support for its
position; what we have said above indicates our
belief that this Ruling reads too nuch into those
decisions. \Were there is, as here, an
expectation on the part of the donor that is
reasonabl e, with an advance understandi ng that the
donee charity will purchase the asset with the
proceeds of the donated stock, the transaction
wll be | ooked at as a unitary one. A wooden view
that would require I egal enforceability of an
under standi ng or obligation to purchase the asset
contenplated to be donated ab initio is not what
the tax | aw contenplates. At least, this circuit
will not take it to do so. Judgnent affirned.

Respondent’s quotation fromthe Bl ake’ opi nion nakes his position
patently clear. Respondent is disavowing Rev. Rul. 78-197,
supra, in this case. Wen respondent’s argunents are boiled down
to their essential elenents, he argues against the validity of
the bright-line test of Rev. Rul. 78-197, supra.

The Conmm ssioner has neither revoked nor nodified Rev. Rul.
78- 197, supra, in response to the cooments in Blake. |ndeed, the
Comm ssi oner has continued to rely on Rev. Rul. 78-197, supra, in

issuing his private letter rulings. See, e.g., Priv. Ltr. Rul.

"The Court of Appeals for the Second Circuit in Blake v.
Comm ssioner, 697 F.2d 473 (2d Cr. 1982), affirmed our decision
in T.C. Meno. 1981-579. The above quotation from Bl ake coul d be
characterized as dictum |In our Menorandum Opi nion, we did not
di scuss Rev. Rul. 78-197, 1978-1 C.B. 83. Instead, we deci ded,
and the Court of Appeals agreed, that there was a legally
enforceabl e obligation on the part of the donee to purchase a
yacht fromthe donor with the proceeds of a sale of transferred
stock. We held that a gift of the stock had not been nade to the
donee.
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2002-30-004 (July 26, 2002).8 Moreover, the Comm ssioner has in
a private letter ruling dism ssed the statenents nade in Bl ake v.

Conmi ssi oner, supra at 480-481, as “dicta”, and stated that “Rev.

Rul . 78-197 remains in effect, however” despite the statenents
made in that case. See Priv. Ltr. Rul. 1994-13-020 (Apr. 1,
1994), which states in relevant part:

In Rev. Rul. 78-197, 1978-1 C.B. 83, the Internal
Revenue Service announced that it will treat the
proceeds of a redenption of stock under facts simlar
to those in Palnmer v. Conmm ssioner, 62 T.C. 684 (1974),
acq. on this issue 1978-2 C.B. 2, aff’d on anot her
i ssue, 523 F.2d 1308 (8th Cr. 1976), as incone to the
donor only if the donee is legally bound or can be
conpel l ed by the corporation to surrender the shares
for redenption. In Palner the taxpayer-donor had
voting control of both a corporation and a tax-exenpt
private foundation. Pursuant to a single plan, the
t axpayer donated shares of the corporation to the
foundati on and then caused the corporation to redeem
the stock fromthe foundation

In Blake v. Conm ssioner, 697 F.2d 473 (2nd G r
1982), the court, in dicta, questioned the Service’'s
acqui escence in Palnmer in Rev. Rul. 78-197, suggesting
that a nmere understandi ng between the contri buting
shar ehol der and the charity concerning the fact that
the contributed stock would be redeenmed shoul d be
enough to treat the sharehol der as having received
redenption proceeds. Rev. Rul. 78-197 remains in
effect, however.

Al though in the case at hand there is sone
expectation that Cwll sell the farmitens at such

8Private letter rulings may be cited to show the practice of
the Comm ssioner. See Rowan Cos., Inc. v. United States, 452
U S 247, 261 n.17 (1981); Hanover Bank v. Conm ssioner, 369 U S
672, 686-687 (1962); Estate of Cristofani v. Comm ssioner, 97
T.C. 74, 84 n.5 (1991); Wods Inv. Co. v. Comm ssioner, 85 T.C
274, 281 n.15 (1985); Thurman v. Conm ssioner, T.C Meno. 1998-
233.
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time as their value can be realized, Cwll be under no
legally binding obligation to do so at the tine the
farmitens are transferred to the unitrust. Thus,
based upon the representati ons nade and the principle
enunciated in the authorities cited above, A will| not
recogni ze any incone on a sale by the unitrust of farm
itens that he has transferred to it.

Al t hough we do not question the validity of the opinions of
this Court and the Courts of Appeals upon which respondent

relies,® we are not prepared to allow respondent’s counsel to

°l't appears that the result we reached in Ferguson v.
Comm ssioner, 108 T.C 244 (1997), affd. 174 F.3d 997 (9th G
1999), is consistent with the result that woul d have been
obt ai ned under Rev. Rul. 78-197, 1978-1 C. B. 83, because in
Fer guson, we found that the donee coul d have been conpelled to
surrender the stock at the tinme of the gift. |In Fergquson v.
Conm ssi oner, supra at 263, we stated:

We believe, instead, that when nore than 50 percent of
t he outstandi ng shares of AHC stock had been tendered
or guaranteed, which in effect was an approval of the
mer ger agreenent, and the charities could not vitiate
the intention of the sharehol ders who had tendered or
guaranteed a majority of AHC stock, of petitioners, and
of DC Acquisition and CDI, the right to nerger proceeds
matured. * * *

Li kew se, in the other cases upon which respondent relies, the
donees were powerless, at the tine of the gifts, to reverse the
courses of disposition set by the donors or third parties. See
Jones v. United States, 531 F.2d 1343 (6th Cr. 1976)
(contribution of 10-percent stock interest in corporation whose
shar ehol ders had overwhel m ngly approved a plan of conplete
[iquidation); Hudspeth v. United States, 471 F.2d at 279
(taxpayer’s retained control over corporation rendered donees
with mnority interest powerless to vitiate the taxpayer’s
“mani fest intent to liquidate”); Estate of Applestein v.
Commi ssioner, 80 T.C 331 (1983) (bargain sale of 3-percent stock
interest in corporation follow ng approval of nerger plan by
sharehol ders); Kinsey v. Conm ssioner, 58 T.C. at 266 (charitable
donee with 56-percent majority interest did not have the |egal
power to stop a conplete liquidation). Unlike the donees in
(continued. . .)
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argue the | egal principles of those opinions against the
princi ples and public guidance articulated in the Conm ssioner’s
currently outstanding revenue rulings.
We agree with respondent that revenue rulings are not
bi nding on this Court, or other Federal courts for that matter.

See Frazier v. Comm ssioner, 111 T.C. 243, 248 (1998); N. Ind.

Pub. Serv. Co. v. Comm ssioner, 105 T.C. 341, 350 (1995), affd.

115 F. 3d 506 (7th Cr. 1997). However, we cannot agree that the
Comm ssioner is not bound to follow his revenue rulings in Tax
Court proceedings. |ndeed, we have on several occasions treated
revenue rulings as concessions by the Conm ssioner where those
rulings are relevant to our disposition of the case. Walker v.

Comm ssioner, 101 T.C 537, 550-551 (1993); Burleson v.

Conmi ssioner, T.C. Meno. 1994-364.1° |n Phillips v.

°C...continued)
t hose cases, the donees in the instant case had the | egal power,
at the tinme of the assignnents, to decide not to sell their stock
warrants to NMG or WCP

°Cx her cases where we have treated revenue rulings as
concessions by the Comm ssioner include: N ssho Iwai Am Corp.
v. Conmm ssioner, 89 T.C 765 (1987); Cascade Designs, Inc. V.
Commi ssioner, T.C Menp. 2000-58; Merritt v. Conm ssioner, T.C
Meno. 1995-44; Stalcup v. Comm ssioner, T.C Meno. 1995-43;
Ni kkila v. Comm ssioner, T.C Meno. 1993-628; Boice v.
Commi ssioner, T.C Menp. 1993-627; Callison v. Comm ssioner, T.C
Meno. 1993-626; Zuhone v. Comm ssioner, T.C Meno. 1988-142,
affd. 883 F.2d 1317 (7th Cir. 1989).
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Commi ssioner, 88 T.C. 529 (1987),! a Court-reviewed opinion, we

st at ed:

Respondent’s position in this case directly
contradicted his |long-standing and clearly articul ated
admnistrative position as set forth in Rev. Rul. 72-
539, 1972-2 C. B. 634, and reiterated in Rev. Rul. 83-
183, 1983-2 C.B. 220. Respondent’s counsel may not
choose to litigate against the officially published
rulings of the Conm ssioner wthout first w thdraw ng
or nodifying those rulings. The result of contrary
action is capricious application of the law. * * *
[Phillips v. Conm ssioner, 88 T.C. at 534; citation
omtted.]

Respondent cites Stubbs, Overbeck & Associates, Inc. v.

United States, 445 F.2d 1142 (5th G r. 1971), which states: “A

ruling is nerely the opinion of a |lawer in the agency and nust
be accepted as such. It may be helpful in interpreting a
statute, but it is not binding on the Secretary or the courts.”
Id. at 1146-1147. However, the Court of Appeals for the Fifth
Crcuit made those statenments in the context of its rejection of
t he Governnent’s argunent that a revenue ruling should have “the
force and effect of law.” |1d. at 1146. G ven the circunstances

of that case, we construe the statenent in Stubbs that the

1Qur decision in Phillips v. Conm ssioner, 88 T.C. 529
(1987), involving an award of litigation costs under sec. 7430,
was subsequently reversed by the Court of Appeals for the
District of Colunbia Crcuit, 851 F.2d 1492 (1988). However,
that reversal was not a result of the statenents quoted above.
| nstead, the Court of Appeals found the Conmm ssioner’s reliance
on our prior decision in Durovic v. Conm ssioner, 54 T.C. 1364
(1970), affd. in part, revd. in part, and remanded 487 F.2d 36
(7th CGr. 1973), to be “substantially justified” under sec. 7430.
Phillips v. Conm ssioner, 851 F.2d at 1499.
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Secretary is not bound by his revenue rulings to be dictum
| ndeed, the Court of Appeals for the Fifth Grcuit, wthout
mentioni ng Stubbs, subsequently rejected an argunent by the
Comm ssi oner that he was not bound by his revenue rulings.

Estate of MlLendon v. Conm ssioner, 135 F.3d 1017 (5th Gr

1998), revg. T.C. Meno. 1996-307; see also Silco, Inc. v. United

States, 779 F.2d 282 (5th Gr. 1986). The Court of Appeals, in

Estate of M Lendon v. Conm ssioner, supra at 1024-1025, st ated:

Most questions of deference to a revenue ruling involve
an argunment by the taxpayer that a particular ruling is
contrary to law. Here, however, the argunent to ignore
or mnimze the effect of Rev. Rul. 80-80 conmes from

t he Conm ssioner, the very party who issued the ruling
inthe first place. 1In such a situation, this circuit
has a well established rule that is sufficient to
resolve this case w thout probing the penunbrae of the
general deference question. [Fn. ref. omtted.]

* * * * * * *

Silco stands for the proposition that the
Comm ssioner will be held to his published rulings in
areas where the law is unclear, and may not depart from
themin individual cases. Furthernore, under Silco the
Comm ssi oner may not retroactively abrogate a ruling in
an unclear area with respect to any taxpayer who has
relied onit. [Fn. ref. omtted.]

Applying Silco to this case, it quickly becones
clear that Rev. Rul. 80-80 nust govern our deci sion.
McLendon went to great lengths to structure his
transaction to conply with applicable Iaw, and the
Comm ssi oner does not dispute that in so doing MLendon
expressly relied on Rev. Rul. 80-80"s clarification of
the admttedly nmurky area of future and dependent
interest valuation. The Comm ssioner ignored the clear
| anguage of his own ruling in declaring deficiencies,
and it is precisely this kind of tactic that Silco
declares to be intolerable. * * * [Fn. ref. omtted.]
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While this Court may not be bound by the Comm ssioner’s
revenue rulings, and in the appropriate case we could disregard a
ruling or rulings as inconsistent with our interpretation of the

|l aw, see Stark v. Conm ssioner, 86 T.C. 243, 251 (1986), in this

case it is respondent who argues against the principles stated in
his ruling and in favor of our previous pronouncenents on this

i ssue. The Conm ssioner’s revenue ruling has been in existence
for nearly 25 years, and it has not been revoked or nodified. No
doubt taxpayers have referred to that ruling in planning their
charitable contributions, and, indeed, petitioners submt that
they relied upon that ruling in planning the charitable
contributions at issue. Under the circunstances of this case, we
treat the Conm ssioner’s position in Rev. Rul. 78-197, 1978-1
C.B. 83, as a concession. Accordingly, our decisionis limted
to the question whether the charitable donees were legally
obligated or could be conpelled to sell the stock warrants at the

time of the assignnents. 2

1?2Respondent does not contend that Rev. Rul. 78-197, 1978-1
C.B. 83, islimted to cases involving redenptions. |ndeed, the
Commi ssioner has applied this ruling to factual scenarios which
do not involve stock redenptions. For exanple, in Priv. Ltr.
Rul . 94-13-020 (Apr. 1, 1994), the Comm ssioner applied the
ruling favorably to a gift and subsequent sale of farmitens by
the trustee of a charitable remainder unitrust. W find that
there is no difference in principle in the application of the
revenue ruling, between a redenption of stock by a corporation
and a sale of stock or stock warrants to an acquiring
cor poration.
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3. Valid Inter Vivos G ft

The requirenents of a valid inter vivos gift nmust be net if
the purported gift is to qualify as a charitable contribution

under section 170(a). Ferguson v. Conmm ssioner, 108 T.C at 254;

Guest v. Commi ssioner, 77 T.C. 9, 15-16 (1981).%*® Generally, the

delivery of a gift of stock is “conplete upon relinqui shnent of
dom nion and control of the stock by the donor, which [occurs]
upon actual transfer on the books of the issuing corporation.”

Ferquson v. Conm ssioner, 108 T.C at 255; see also Londen v.

Commi ssioner, 45 T.C 106, 110 (1965); sec. 1.170A-1(b), Incone

Tax Regs.

There is no dispute regardi ng whether petitioners nade a
conpleted gift, at least in form of their warrants to purchase
NMG stock. Wth respect to the timng of that gift, the parties
stipulated that “On Novenber 9, 1993, Arbeit executed an
assi gnnment of rights under the Arbeit NMG Warrant for the
purchase of 772.14 shares of NMG cl ass A conmmon stock to four

organi zations”, that counsel for NMG nmail ed each of the donees a

B3The el enents of an inter vivos gift are: (1) Delivery,
(2) intention to make a gift on the part of the donor, and (3)
absol ute di sposition by himof the thing which he intends to give
to another. QOehler v. Falstrom 142 N.W2d 581, 585 (M nn.
1966); see also Carrington v. Conm ssioner, 476 F.2d at 709 (“A
gift of stock between conpetent parties requires donative intent,
actual delivery, and relinqui shment of dom nion and control by
the donor.”); Madison Trust Co. v. Skogstrom 269 N.W 249, 250
(Ws. 1936) (elenents are: (1) Intention to give; (2) delivery;
(3) end of dom nion of donor; (4) creation of dom nion of donee).
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rei ssued warrant on Novenber 11, 1993, that the donees
acknow edged receiving those warrants on Novenber 12, 1993, and
that on Novenber 12, 1993, NMG s warrant | edger was changed to
refl ect the donees as owners of the warrants. W find that the
requisites for conpleted gifts were net no |ater than Novenber
12, 1993. Accordingly, we nust decide whether, as of that date,
the charitabl e donees were legally bound, or could be conpell ed,
to sell their stock to NMG or WCP

4. VWhet her the Donees Were Legally Bound or Could Be
Conpelled To Sell the Stock Warrants

Petitioners argue that as of Novenber 12, 1993, the date the
warrants were transferred on the books of NM5 the donees had not
entered into any agreenent to sell the warrants and coul d not be
conpell ed by any | egal neans to transfer the warrants.
Accordingly, they contend that, as a matter of law, there was not
an assignnment of inconme. Petitioners submtted affidavits from
representatives of the donees in support of their notion for
partial summary judgnment. Each of those affidavits outlines the
events which preceded the assignnents, each states that the stock
warrants were received on Novenber 12, 1993, and each al so states
that, as of that date, the donees had not entered into agreenents
to sell the stock warrants.

Respondent questioned the reliability of those affidavits,
and he contended that the affidavits were deficient in that they

failed to state the personal involvenent of the representatives
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Wi th respect to petitioners’ contributions. He also asserted
that the testinony of those affiants is “unknown”, and he
guesti oned whet her they were involved in any negotiations or
di scussions with NM5 WCP, or Arbeit regarding WCP' s proposed
acqui sition of NMG stock and warrants. Respondent al so
guestioned the affiants’ conpetency “to opine upon, or reach any
conclusion as to, what constitutes a binding agreenent or whether
their respective organi zations had i ndeed entered binding
agreenents in connection with the transactions at issue.” W do
not share respondent’s reservations with respect to the
affidavits, and we find those affidavits credible.

First, in response to respondent’s allegations, petitioners
submtted additional affidavits fromeach of the affiants. Each
of those affidavits states: (1) The affiants were personally
involved with respect to petitioners’ contributions; (2) before
t he donees’ execution of the warrant purchase and sal e agreenent,
there were no agreenents anongst the donees, Arbeit, M.
Rauenhorst, or any other person or entity regarding the sale of
the warrants; and (3) through Novenber 12, 1993, there were no
negoti ati ons or conmuni cati ons between the donees and NMG or
parties representing NM5 except for the letters fromNMS s | egal
counsel requesting that the donees sign an Additional Party

Si gnat ur e Page.
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Second, respondent relies on nonspecific allegations of an
i nformal agreenent or understandi ng between the donees and NM5
WCP, M. Rauenhorst, and/or Arbeit. Summary assertions and
conclusory allegations are sinply not enough evidence to raise a

genui ne issue of material fact. Daniels v. Conm ssioner, T.C

Menmo. 1994-591 (citing Lechuga v. S. Pac. Transp. Co., 949 F. 2d

790, 798 (5th GCr. 1992)). Also, Rule 121(d) provides:

When a notion for summary judgnent is nmade and
supported as provided in this Rule, an adverse party
may not rest upon the nmere allegations or denials of
such party’s pleading, but such party’s response, by
affidavits or as otherw se provided in this Rule, nust
set forth specific facts showng that there is a
genui ne issue for trial. * * *

See also Celotex Corp. v. Catrett, 477 U S. 317 (1986); King v.

Commi ssioner, 87 T.C 1213, 1217 (1986). Respondent all eges no

facts or evidence to substantiate his position, and he has
submtted no affidavits in response to the affidavits that
petitioners submtted. Instead, he points out that the record

| acks information regardi ng any di scussions, deliberations, or
negoti ati ons which may have taken place between the donees and
the other parties. Respondent has had anple opportunity to
investigate the facts surrounding these transactions, and it is
clear that respondent could have requested additional information
fromthe individuals involved. See Rule 121(e). He has
requested neither additional discovery nor a continuance for

pur poses of additional discovery. He has not denonstrated to our
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satisfaction that the only avail able nmethod for opposing the
statenents in the affidavits is through cross-exam nation at
trial. Further, it is insufficient for the opposing party to
argue in the abstract that the I egal theory involved in the case

enconpasses factual questions. Hibernia Natl. Bank v. Carner,

997 F.2d 94, 98 (5th G r. 1993); Daniels v. Conm ssioner, supra.

Since petitioners have offered affidavits directly supporting
their position on a material issue of fact, and since respondent
has failed to counter those affidavits wth anything other than
unsupported al |l egati ons, respondent cannot avoid sumary judgnent

on this issue. See Geene v. United States, 806 F. Supp. 1165,

1171 (S.D.N. Y. 1992), affd. 13 F.3d 577 (2d Cr. 1994). Thus, we
find that there is no genuine issue of material fact regarding
whet her the donees entered into a legally binding agreenent to
sell their stock warrants before, or at the tine of, the

assi gnnents by petitioners.

The record indicates that no agreenent was entered into by
t he donees before Nov. 19, 1993, the date they signed the warrant
purchase and sal e agreenment. On Nov. 16, 1993, NMG s | egal
counsel sent letters to each of the donees enclosing a warrant
purchase and sal e agreenment. Those letters state that pursuant
to the warrant purchase and sal e agreenent, the donees woul d
agree to sell their reissued warrants to WCP and “to abstain from
either exercising its Warrant or selling or otherw se
transferring it to any other party through Dec. 31, 1993.~”
Certainly, the formality of having the donees enter into the
warrant purchase and sal e agreenents suggests that they had not
entered into any binding agreenents before Nov. 19, 1993.
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I n support of respondent’s position that the right to sale
proceeds had “ripened to a practical certainty” at the tinme of
the contributions, he cites: (1) The Septenber 28, 1993, letter
of intent fromWCP expressing its intention to purchase all the
i ssued and outstandi ng stock of NM5 (2) the October 22, 1993,
resolution by WCP's board of directors, which authorized its
officers to negotiate and enter into the agreenent for the
purchase of all the issued and outstanding capital stock of NM5
and (3) a valuation report prepared by Houl i han, Lokey, Howard, &
Zukin (Houl i han Lokey), which was attached to petitioners’ 1993
return and which opined that, as of Novenber 12, 1993, there was
little chance the transaction invol ving WCP woul d not cl ose on or
bef ore Decenber 31, 1993. Those itens m ght be particularly
rel evant for determ ning whether the stock warrant purchase
ripened to a practical certainty; however, none of those itens
al one, or in conbination, show that the donees were legally
bound, or could be conpelled, to sell their stock warrants.

The letter of intent nerely confirnmse WCP's “intention * * *
to purchase all of the issued and outstandi ng shares of the
capital stock of NMG, Inc., * * * fromthe stockhol ders of the
Conpany”; however, it was not an offer to purchase those shares
as respondent clainms. Although the letter of intent outlines the
terms and conditions of the proposed purchase and sal e of stock,

i ncludi ng the aggregate purchase price and the repaynent of
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out st andi ng i ndebt edness of NM5 it was only a proposal, and it
cannot be construed as a legally operative offer for the purchase
of all the issued and outstanding shares of NMac To that effect,
the letter of intent states:

This letter represents general intentions of the
parties and, except for paragraphs 4, 6 and 7, does not
purport to be and does not constitute a binding
agreenent anong the Buyer, Sellers and the Conpany, and
except as set forth in paragraphs 4, 6 and 7, none of
us will have any | egal obligation to any other
hereunder until and unless the Agreenent is executed by
the Exclusivity Date.

I f you believe the foregoing reflects our
under st andi ng, pl ease so indicate by signing bel ow [

Further, despite respondent’s contentions otherw se, the

i ndividuals from NMG who accepted and agreed to the |etter of
intent did not accept an offer for the purchase of their stock
interests. Those individuals accepted and agreed to the letter
of intent (essentially to those sections dealing with

i nvestigations by WCP, public disclosure, and an exclusivity
period) in their capacities as officers of NM5 and, in the case

of Ewel G ossberg, as chairman of NMG s board of directors. They

15As the quoted matter above suggests, there were certain
parts of the letter of intent which constituted | egally binding
obligations. However, those itens represented typical
prelimnary obligations which m ght appear in purchase and sale
negotiations. Par. 4 deals with WCP investigation rights, par. 6
deals with public disclosure of the proposed acquisition, and
par. 7 establishes an exclusivity period in favor of WCP with
respect to the purchase of NMG s stock and prohibits any
distributions to its sharehol ders or other paynents, |oans, or
distributions out of the ordinary course of NMG s business.
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did not accept as shareholders representing a nmgjority of NMG s

i ssued and outstanding shares. The letter of intent was just
that, a letter of intent. It did not bind WCP to purchase the
stock and stock warrants, and it did not bind NMG s stockhol ders
and warranthol ders to sell their stock and warrants.

Nevert hel ess, respondent argues that the letter of intent
triggered certain provisions of the NMG stock warrants, which, in
turn, gave rise to a legally binding obligation to sell on the
part of the donees. First, respondent contends that the letter
of intent triggered NMG s right of first refusal under the terns
of the NMG warrant. W cannot agree that the right of first
refusal was triggered by the letter of intent. The right of
first refusal arose under the warrant only in the case of a “bona
fide offer” for the purchase of warrants which is received by the
warrant holder. The letter of intent from WP was not a bona fide
offer for the purchase of the warrants. Further, it was not
recei ved by petitioners or the donees!® but was instead addressed
to and accepted by the officers and the chairman of the board of

NMG  NM35 in turn, was the party in whose favor the right of

Even if we were to assune the letter of intent was a bona
fide offer to purchase the warrants, a right of first refusal is
generally not triggered until the owner’s receipt of an offer and
his good-faith decision to accept it. 3 Corbin, Corbin on
Contracts, sec. 11.3, at 470-471 (rev. ed. 1996). |In this case,
neither Arbeit’s nor the charitable donees’ willingness to enter
into a sale agreenent with WCP was expressed until after the
assi gnnents of the warrants.
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refusal applies. W cannot agree that under those circunstances
and in the absence of a bona fide offer to the warranthol ders the
right of first refusal was triggered.

Respondent al so points to a portion of the letter of intent
whi ch proposes: “Buyer will contribute to the capital of the
Conpany the funds necessary to repay the Conpany’s outstanding
i ndebt edness, currently estimated to be $55, 000, 000.” Respondent
contends that since the pending stock acquisition by WCP invol ved
a prepaynent of all NMS s subordi nated debt, a nmandatory cal
provi sion contained in the NMc warrants was triggered.

Respondent cl ains that “Accordingly, NMG was free to redeem
Arbeit’s NMG warrant at any tine thereafter, as and if necessary,
to facilitate acceptance and/or consummati on of WCP's offer.” W
cannot agree. The mandatory call provision was only triggered
upon the prepaynment or voluntary redenption of the subordinated
debt. Those events did not occur until after the assignnent of
the warrants.

Respondent notes that the letter of intent was “accepted and
agreed” by Ewel Grossberg, Randol ph K G nsberg, Ji m Cooper, and
John Woodl ock. He argues that those individuals acceptance and
agreenent was significant in that they held approximately 92.62
percent of NMG s outstandi ng conmon stock and 100 percent of

NMG s outstanding preferred stock as of Septenber 28, 1993, and
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that this triggered the antidilution provision of the NMG
warrants. That provision is:

if a purchase, tender or exchange offer shall have been

made to and accepted by the hol ders of nore than 50% of

t he outstandi ng shares of Capital Stock, and if the

hol der of such Warrants so designates in a notice given

to the Conpany, the hol der of such Warrants shall be

entitled to receive in lieu thereof, the highest anount

of securities or other property to which such hol der

woul d actually have been entitled as a sharehol der if

such hol der had exerci sed such Warrants prior to the

expiration of such purchase, tender or exchange offer

and accepted such offer * * *
However, the letter of intent was not an offer; it was neither a
purchase, tender, or exchange offer as the antidilution provision
specifies. Further, Ewel G ossberg, Randol ph K G nsberg, Jim
Cooper, and John Wodl ock did not accept and agree to the
conditions stated in the letter of intent in their capacities as
sharehol ders of NMa Instead, they did so in their capacities as
officers of NM5 thus obligating NM5 to sone of the prelimnary
matters stated in the letter of intent. Moreover, the
antidilution provisions cannot be construed to legally bind the
warrant hol ders to sell their warrants to NMG or WCP. Those
provi sions, on the contrary, protect the warranthol ders and give
them the option of participating on the sane terns as the

maj ority sharehol ders.

YThose individuals would continue to hold 68.69 percent of
NMG s outstanding capital stock if all outstanding preferred were
treated as common shares and all NMG warrants were exerci sed.
Respondent contends that this approach woul d be consistent with
the antidilution provision in the NMG warrants.
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Respondent cites WCP's board of directors resolution which
directed its officers to negotiate and conpl ete the acquisition
of NMG shares. The resolution by WCP's board of directors does
not denonstrate that the warranthol ders were | egally bound, or
could be conpelled, to sell their stock warrants at the tine of
the assignnments. Although that resolution preceded the
assignnents of the warrants to the charitable donees, WCP did not
conplete its acquisition of NM5 stock and warrants until after
t he assignnents. WCP did not reach an agreenent wth the donees
herein until Novenber 19, 1993, and they did not finally
consunmmat e the transaction until they entered into the stock
purchase agreenment of Novenber 22, 1993, and cl osed the
transacti on on Decenber 22, 1993. Those events occurred after
petitioners assigned the warrants. The resolution sinply
authorizes WCP's officers to negotiate and conpl ete the
acquisition. The resolution itself does not affect the rights of
t he donees in their warrants.

Respondent relies on a correspondence report prepared by
Houl i han Lokey, dated January 3, 1994. He relies upon a section
of the Houlihan Lokey report entitled “Managenent Conments On The
Transaction”, which states: “Managenent believes that there is

very little change [sic] the transaction will not close on or
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bef ore Decenber 22, 1993."!® Again, this information m ght be
relevant to a determ nation whether the right to sal e proceeds
“ripened”; however, nothing in the Houlihan Lokey report suggests
that the warranthol ders were | egally bound, or could be
conpelled, to sell their warrants to WCP

Respondent al so points to Del. Code Ann. tit. 8, sec. 271
(2001) and argues that the donees could have been conpelled to
surrender their NMG warrants. That section provides:

SEC. 271. Sale, |ease or exchange of assets;
consi deration; procedure.

(a) Every corporation may at any neeting of its
board of directors or governing body sell, |ease or
exchange all or substantially all of its property and
assets * * * upon such terns and conditions and for
such consideration * * * as its board of directors or
gover ni ng body deens expedi ent and for the best
interests of the corporation, when and as authorized by
a resolution adopted by the holders of a majority of
t he outstanding stock of the corporation entitled to
vote thereon * * *

8\W¢ note that despite the report’s conclusion that there
was little chance the transaction involving WCP woul d not be
consummat ed, Houl i han Lokey took significant discounts for the
risk that the transaction would not be conpleted. The report
reflects that there was a 15- to 25-percent probability that the
deal would fall through as of Nov. 12, 1993, and this discount
figured into the valuation analysis of the warrants. Further,
al t hough respondent relies significantly on the valuation report
Wi th respect to petitioners’ notion for partial summary judgnent,
we point out that respondent essentially takes the position in
hi s anended answer that the valuation report is wong in
assigning a value of $6,889 per warrant and that petitioners’
charitabl e deductions are limted to $424.10 per warrant, or
$326, 577 in the aggregate.
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We m ght agree that the donees in this case were powerless to
prevent the majority sharehol ders of NM5 from selling
substantially all the property and assets of NMG  However, we
cannot agree that the donees could have been conpelled to sel
their stock warrants under this provision. The donees’ stock
warrants were not the property or an asset of NMG  Further,
WCP's intentions clearly did not contenplate a direct acquisition
of NMG s property and assets.

As petitioners suggest, respondent m ght have cited other
provi sions of Del aware’s General Corporation Law, including
section 251, which deals with the nerger of two or nore entities
into one corporation followng a resolution of the board of
directors and upon a vote of a majority of the outstanding voting
stock, and section 275, which deals with the dissolution of a
corporation following a resolution of the board of directors upon
a vote of a mpjority of the outstanding voting stock. However,
neither of those situations is present in this case. Neither WP
nor NMG contenplated a nerger, |iquidation, or dissolution
i nvol ving those entities. On the contrary, the expressed
intentions of WCP contenplate only an acquisition of NMG stock
and warrants fromthe stockhol ders and warrant holders. In the
actual course of events, WCP in fact acquired the stock and
warrants in this manner. W are not inclined to posit any

hypot heti cal scenarios which m ght have occurred wherein the
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donees m ght concei vably have been forced to surrender their
stock warrants by nerger, liquidation, or dissolution, absent
sone plan or other corporate action to that effect.

Petitioners submtted affidavits in support of their
position regarding a material issue of fact. Respondent mnakes
unsupported and nonspecific allegations in response to the
statenents in the affidavits. Respondent points to nothing in
the record nor does he allege facts which raise a genuine issue
of material fact regardi ng whether the donees were | egally bound,
or could be conpelled, to sell the stock warrants at the tinme of
the assignnents by petitioners. Respondent has had anple tinme
for investigation and does not request additional tine for
di scovery. This matter is now ripe for decision, and we hold
that petitioners are entitled to judgnent as a matter of |aw on
the anticipatory assignnment of incone issue.

5. Concl usi on

Rev. Rul. 78-197, 1978-1 C.B. 83, is contrary to
respondent’s litigation position in this case. |nstead of
accepting the legal principles articulated in that ruling,
respondent’s counsel contends that the Comm ssioner is not bound

by revenue rulings, and his reliance on Blake v. Conm ssi oner,

697 F.2d at 480-481, denonstrates that he is taking the position

inthis case that the ruling is incorrect.
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The Departnent of the Treasury’ s statenent of procedural
rules, contained in the regulations, provides in relevant part:

(2) Objectives and standards for publication of
Revenue Rulings and Revenue Procedures in the Internal
Revenue Bulletin.--(i)(a) A “Revenue Ruling” is an
official interpretation by the Service that has been
published in the Internal Revenue Bulletin. Revenue
Rulings are issued only by the National Ofice and are
publ i shed for the information and gui dance of
t axpayers, Internal Revenue Service officials, and
ot hers concer ned.

* * * * * * *

(ti1) The purpose of publishing revenue rulings
and revenue procedures in the Internal Revenue Bulletin
is to pronote correct and uniform application of the
tax laws by Internal Revenue Service enpl oyees and to
assi st taxpayers in attaining maxi num vol untary
conpliance by inform ng Service personnel and the
public of National Ofice interpretations of the
internal revenue |laws, related statutes, treaties,
regul ati ons, and statenments of Service procedures
affecting the rights and duties of taxpayers. * * *

* * * * * * *

(d) Revenue Rulings published in the
Bul l etin do not have the force and effect of
Treasury Departnent Regul ations (including
Treasury decisions), but are published to provide
precedents to be used in the disposition of other
cases, and may be cited and relied upon for that
pur pose. * * *

(e) Taxpayers generally may rely upon
Revenue Rulings published in the Bulletin in
determining the tax treatnent of their own
transacti ons and need not request specific rulings
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applying the principles of a published Revenue

Ruling to the facts of their particul ar cases.

* x * [Sec. 601.601(d)(2), Statenent of

Procedural Rules.]
Simlar statenments appear in the introduction section of each
vol une of the Commi ssioner’s Internal Revenue Bulletin. See,
e.g., 1978-1 C.B. at iii. Surely, given these statenents,
t axpayers should be entitled to rely on revenue rulings in
structuring their transactions, and they should not be faced with
t he daunting prospect of the Comm ssioner’s disavowi ng his
rulings in subsequent litigation.

Recently, the IRS, in a joint statenent issued by the
Comm ssi oner, the Chief Counsel, and the Acting Assistant
Secretary (Tax Policy) of the Departnent of the Treasury, has
indicated its “continuing commtnent to serve the public through
t he published gui dance process”. Departnent of the Treasury
2002- 2003 Priorities for Tax Regul ations and Qther Adm nistrative
Gui dance (July 10, 2002). To that end, the IRS has commtted
itself “to increased and nore tinmely published guidance”, in the
form of revenue rulings and revenue procedures, in the hopes of
achi eving i ncreased taxpayer conpliance and resolving “frequently
di sputed tax issues”. These stated goals will not be achieved if
t he Comm ssioner refuses to follow his own published gui dance and
argues in court proceedings that revenue rulings do not bind him
or that his rulings are incorrect. Certainly, the Conm ssioner’s

failure to follow his own rulings would be unfair to those
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t axpayers, such as petitioners herein, who have relied on revenue
rulings to structure their transactions. Moreover, it is highly
inequitable to inpose penalties, which respondent has done in
this case. Accordingly, in this case, we shall not permt
respondent to argue against his revenue ruling, and we shall

treat his revenue ruling as a concession.

An appropriate order will be

i ssued granting petitioners’ notion

for partial summary judgnent.




